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The most important change in planning litigation in the last year has been the speeding up and increased
specialisation of the High Court’s role in dealing with challenges to planning decisions. The “Planning
Fast Track” was introduced in the Administrative Court in July 2013 with major planning cases being
overseen by Lindblom J. In April 2014, this was replaced by the Planning Court, again under the control
of Sir Keith Lindblom. More is said about the working of the court in due course, but there certainly seem
to have been more judgments.
Westlaw gives 170 planning judgments in the Administrative Court (including the Planning Court) in

the year to July 31, 2014, as against 128 in the previous 12 months and 91 in the year to July 31, 2012.1

Court of Appeal judgments on planning matters in these periods were 42 to July 31, 2014, and 26 in each
of the periods to 2013 and 2012. The increase has been driven bymore cases being heard and, as a secondary
factor, more planning judicial reviews. The numbers of High Court challenges to Planning Inspectorate
decisions have been almost static (at around 135pa) and success rates have increased substantially, which
suggests more submissions to judgment and so fewer hearings on those cases.2 Planning judicial review
claims filed were 150 in 2010, 194 in 2011, 187 in 2012, 242 in 2013, and 123 in the first half of 2014.3

Development plans
There have been a steadily increasing number of development plan challenges.
In Gallagher Homes v Solihull MBC,4 established Green Belt boundaries had been altered to move the

claimant’s sites from white land to Green Belt status. There were two keys errors in this decision which
were identified by the court. The first was that the Inspector was mistaken in treating the Regional Spatial
Strategy review as having identified the objectively assessed housing need for Solihull. Having sought to
follow the National Planning Policy Framework’s (“NPPF”) requirements to identify that need, the
extremely experienced Inspector was found to have misunderstood the exercise which had been carried
out.Whilst put in argument in a number of different ways, this was essentially an error of fact: see [76]–[81].
The other error identified was that the Inspector was not entitled to find that the circumstances which

he had identified were exceptional circumstances for the purpose of justifying a change to the Green Belt
boundaries. Simon Brown L.J.’s judgment in Copas v Windsor and Maidenhead RLBC5 was in emphatic
terms (at [40]):

“I would hold that the requisite necessity in a PPG 2 paragraph 2.7 case like the present—where the
revision proposed is to increase the Green Belt—cannot be adjudged to arise unless some fundamental
assumption which caused the land initially to be excluded from the Green Belt is thereafter clearly
and permanently falsified by a later event.”

1 In the Administrative Court there were 84 judgments in the year to July 31, 2011. The subject/keyword for the search was “planning” and the Court
“Administrative Court” and “Court of Appeal”. The “Administrative Court” search does pick up the Planning Court cases.

2Numbering between 135 and 137 cases a year in the Planning Inspectorate’s statistical years (ending March 31) for 2011/2012, 2012/2013 and
2013/2014. Quashing rates are 19%, 27% and 40% respectively: http://www.planningportal.gov.uk/planning/planninginspectorate/statistics. [Accessed
October 13, 2014.]

3Analysis of Court statistics (quarterly): April to June 2014 at https://www.gov.uk/government/statistics/court-statistics-quarterly-april-to-june
-2014. [Accessed October 13, 2014.]

4Gallagher Homes v Solihull MBC [2014] EWHC 1283 (Admin); [2014] J.P.L. 1117.
5Copas v Windsor and Maidenhead RLBC [2001] EWCA Civ 180; [2001] J.P.L. 1169.
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That the use of the site for housing would not be sustainable development is not in those terms,
exceptional.
An authority’s approach to housing figures was upheld in Zurich Assurance Ltd v Winchester CC.6Both

the assessment of housing requirements and whether the duty to co-operate had been complied with were
matters for public law review. Sales J. held that the housing requirement for 2011–2031 did not have to
include any shortfall from previous years since the modelling for that period was self-contained (at [94]
and [95]). On the duty to co-operate, the court emphasised that (at [110]):

“Deciding what ought to be done to maximise effectiveness and what measures of constructive
engagement should be taken requires evaluative judgments to be made by the person subject to the
duty regarding planning issues and use of limited resources available to them. The nature of the
decisions to be taken indicates that a substantial margin of appreciation or discretion should be
allowed by a court when reviewing those decisions.”

InGrandUnion Investments Ltd v DacorumBC,7Lindblom J. emphasised that the guidance on soundness
in the NPPF “was policy, not law, and it should not be treated as law” and it was not unlawful or unsound
for a plan not to follow national policy in every respect (at [59]). The Inspector had found that the Council
had failed to undertake a proper assessment of the housing needs of its area (contrary to [47] of the NPPF)
and had not done what it should to establish whether and how much of the objectively assessed need for
market and affordable housing could be met (at [63]). He found that the unsoundness of the core strategy
as a result of these errors could be cured by main modifications providing for a partial review (at [68]).
The court agreed this was a pragmatic, rational and justified approach (at [69]).
The issues which need to be considered in a development plan will depend upon its position in the

planning policy framework. In Gladman Development Ltd v Wokingham BC,8 Lewis L. held that the
WokinghamManaging Development Delivery Local Plan did not need to identify the objectively assessed
need for housing in the area. This particular document was intended simply to allocate sites to meet a
requirement which had already been set out in the adopted Core Strategy (at [60]–[69]).

Saving development plans
In R. (on the application of Cherkley Campaign Ltd) v Mole Valley DC,9 the Secretary of State’s direction
saving a policy in a 2000 local plan also saved the reasoned justification associated with that policy (at
[79]–[87]). The court held that it was not possible to challenge the reasoned justification of a local plan
on the basis that it was policy, not reasoned justification, after the end of the six-week challenge period
(at [62]).
Richards L.J. in the Court of Appeal in Cherkley Campaign10 held, in respect of a pre-2004 style

development plan (at [16]):

“in the light of the statutory provisions and the guidance, that when determining the conformity of
a proposed development with a local plan the correct focus is on the plan’s detailed policies for the
development and use of land in the area. The supporting text consists of descriptive and explanatory
matter in respect of the policies and/or a reasoned justification of the policies. That text is plainly
relevant to the interpretation of a policy to which it relates but it is not itself a policy or part of a
policy, it does not have the force of policy and it cannot trump the policy. I do not think that a
development that accorded with the policies in the local plan could be said not to conform with the

6 Zurich Assurance Ltd v Winchester CC [2014] EWHC 758 (Admin).
7Grand Union Investments Ltd v Dacorum BC [2014] EWHC 1894 (Admin).
8Gladman Development Ltd v Wokingham BC [2014] EWHC 2320 (Admin).
9R. (on the application of Cherkley Campaign Ltd) v Mole Valley DC [2013] EWHC 2582 (Admin); [2014] 1 P. & C.R. 12.
10R. (on the application of Cherkley Campaign Ltd ) v Mole Valley DC [2014] EWCA Civ 567.
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plan because it failed to satisfy an additional criterion referred to only in the supporting text. That
applies even where, as here, the local plan states that the supporting text indicates how the polices
will be implemented.”

However he agreed with the High Court that the reasoned justification was saved as (at [18]):

“To blue-pencil the supporting text would risk altering the meaning of the policy, which cannot have
been the legislative intention. It seems to me that the true effect of the statutory provisions was to
save not just the bare words of the policy but also any supporting text relevant to the interpretation
of the policy, so that the policy would continue with unchanged meaning and effect until replaced
by a new policy.”

Neighbourhood planning
The first neighbourhood planning challenge was to the boundaries of the Daws Hill neighbourhood. The
local planning authority had decided to exclude two major sites from the area. The Court of Appeal’s
dismissal of the criticism of the District Council’s decision to leave the two strategic sites of former RAF
Daws Hill and Handy Cross Sports Centre out of the neighbourhood area was not a surprise. The discretion
available in defining the area is put widely. The strategic nature of the sites and the progress towards their
redevelopment was certainly relevant to whether they should be subject to a new round of plan preparation.
Argument had moved on from the High Court and required the Court of Appeal to deal with what in

isolation is a perplexing provision: s.61G(5) of the Town and Country Planning Act 1990, which provides
that if the application area is not considered by the local planning authority to be the right area, then they
must still designate “some or all of the area”, whether in the applied for area or another area or areas. That
would appear to mean that an application cannot be refused in its totality. Or put another way, however
bad the idea of a neighbourhood may be, it cannot be a wholly bad idea. Even if it is.
Sullivan L.J. dealt with this by taking s.61F on the designation of neighbourhood fora (or forums, if

you prefer) with s.61G on the designation of neighbourhood areas. If the local planning authority exercises
its discretion to refuse to designate a neighbourhood forum (s.61F(3),(5),(6)) then there will be no
neighbourhood area to designate. If the forum is designated then the authority are able to limit the designated
area to some of the application area if they wish.
This interpretation works neatly enough for neighbourhood fora. However, if the application is by a

parish council for land in its area or in another parish’s area with that parish council’s consent (see s.61F(1),
(2)) then the authority’s sole power is over boundaries and it must designate some of the application area
under s.61G(5). This may be explained by parish councils being presumed to be capable of undertaking
these planning functions and the only question then being whether part of their proposed area should be
excluded, perhaps for Daws Hill reasons.
Challenges are beginning to be made against proposed neighbourhood development plans. The first

full judgment is in BDW Trading Ltd (trading as Barratt Homes) v Cheshire West and Chester BC.11 The
High Court considered that the Strategic Environmental Assessment (“SEA”) of the draft Tattenhall
Neighbourhood Plan was adequate. Somewhat surprisingly, it was said that the only reasonable alternative
to be assessed was not having a plan at all (at [20], [71], [75]). The court drew a distinction between the
role of an examiner of a local plan, who has to consider soundness, and a neighbourhood plan examiner
who addresses whether the basic conditions have been met. However, it must be said that whilst the
statutory duties are differently expressed, for the purposes of a public law review, those differences may
not prove to be so substantial.

11BDW Trading Ltd (trading as Barratt Homes) v Cheshire West and Chester BC [2014] EWHC 1470 (Admin).
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In R. (on the application of Crownhall Estates Ltd) v Chichester DC,12 the local authority have accepted
that the decision to take the Loxwood Neighbourhood Development Plan to a referendum falls because
the decision not to require Strategic Environmental Assessment was unlawful. To cap inadequate reasoning
and a failure to consult statutory bodies, the officer making the screening decision did not have authority
to do so.

Concepts of development
In Reed v Secretary of State for Communities and Local Government,13 the Inspector had found that
doubling the number of residential caravans from one to two amounted to a material change of use of the
land. He offered no explanation as to why that should be the case, beyond simple mathematics, and did
not say that there had been a change in the character of the use of the land, let alone why he thought that
was the case. In those circumstances the decision was robustly quashed by Sullivan L.J.
R. (on the application of Sellars) v Basingstoke and Deane BC,14 is a reminder that the planning unit

might be larger than the area which is the subject of a lawful development certificate application. There
,a certificate was sought in respect of model aircraft flying from a farm. The application was in respect
of a limited part of the farm but was quashed because the local planning authority failed to appreciate that
determining the lawful use of the application site might require consideration of the use of a land beyond
that site. A more conventional example can be taken of a building which is being used for the storage of
equipment. If a lawful development certificate application is made for the building alone, and no wider
land is considered, that use could be seen as a storage use within Use Class B8. However, if the building
is within a sports ground, and the equipment is used for the maintenance of the grounds or for playing
sport, then the building has a D2 assembly and leisure use as part of the D2 use of the sports ground. In
that example the planning unit would be the sports ground rather than the building.
The sports ground example is a more obvious one than the mix of activities on Blacklands Farm, but

the principle was the same. Identifying the use of land, and determining whether it has become lawful by
the passage of time, depends upon the identification of the planning unit.

Environmental Impact Assessment and Habitats Directive
Challenges to Environmental Impact Assessment (“EIA”) decisions have normally focussed on screening
decisions that an EIA is not required. This is perhaps because of three factors:

• There are more negative EIA screening decisions than EIAs carried out.
• Those concerned by an application may be happier (and better informed) if an EIA is carried

out than if it is not.
• The potential for legal error is greater in screening decisions than in an Environmental

Statement itself.

Litigation has come in waves. It was in Berkeley v Secretary of State for the Environment,15 and the
Town and Country Planning (Environmental Impact Assessment) (England andWales) Regulations 1999,16

that the duty to screen was recognised. Much of the litigation of the early 2000s concerned a failure to
consider screening at all, or planning authorities taking a very narrow view of the scope of the regime. It
took the Court of Appeal to point out in R. (on the application of Goodman) v Lewisham LBC,17 that a

12R. (on the application of Crownhall Estates Ltd) v Chichester DC CO/3299/2014.
13Reed v Secretary of State for Communities and Local Government [2014] EWCA Civ 241; [2014] J.P.L. 725.
14R. (on the application of Sellars) v Basingstoke and Deane BC [2013] EWHC 3673 (Admin); [2014] J.P.L. 643.
15 Initially in the Court of Appeal at Berkeley v Secretary of State for the Environment, Transport and the Regions (No.1) [1998] Env. L.R. 741.
16Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999 (SI 1999/293).
17R. (on the application of Goodman) v Lewisham LBC [2003] EWCA Civ 140; [2003] Env. L.R. 28.
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“Big YellowWarehouse” self-storage facility might be an urban development project. Screening litigation
then tended to revolve around the extent to which an error could be identified in the varying amounts of
explanation which might have been offered, the Court of Appeal in R. (on the application of Marson) v
Secretary of State for the Environment, Transport and the Regions,18 having decided that reasons did not
have to be given. Such challenges met varying degrees of success.
Litigation took another swerve with the decision of the European Court of Justice that the reasons for

not requiring an EIA had to be apparent from the material produced at the time or from an explanation
provided in response to a subsequent request: R. (on the application of Mellor) v Secretary of State for
Communities and Local Government.19That invited amore penetrating analysis by the court of the reasoning
which was actually given, for example, in R. (on the application of Bateman) v South Cambridgeshire
DC20 and R. (on the application of Friends of Basildon Golf Course) v Basildon DC.21 The terms ofMellor
did though allow the authority’s thought process to be pieced together from documents, such as any
screening request and consultation responses at the screening stage: see, for example, R. (on the application
of Berky) v Newport CC.22 This could then be supplemented by a further explanation in response to a
pre-action letter or (contrary to the intent ofMellor) a witness statement in litigation. There was a degree
of benevolence in the willingness of the courts to cobble together coherent and lawful reasoning from a
range of documents, or to allow witness statements to explain away what were prima facie legal errors in
the contemporaneous documents.23 The broad trend of the post-Mellor cases was that if the decision-maker
provided some decent amount of reasoning without clear-cut errors, then it was unlikely to find itself
successfully challenged.
The ability to explain a decision later is pregnant with the possibility of what the courts call ex post

facto rationalisation, which, in English, is making it up in response to the criticism raised. Since the
challengemay first arise on the grant of planning permission the position is unsatisfactory for all concerned.
An explanation may be first sought two years after the screening decision and a screening opinion which
relies upon much later reasoning is unreliable for all concerned, including the developer.
The Town and Country Planning (Environmental Impact Assessment) Regulations 201124 introduced

a requirement in England that the screening opinion or direction “be accompanied by a written statement
giving clearly and precisely the full reasons for that conclusion”.25 The written statement may be contained
in the same document as the screening opinion or direction, but in any event must be published at the
same time. Internal notes are not sufficient for this purpose.
The issues that arise are the standard expected of such reasons and whether later statements can correct

omitted, unclear or defective reasoning. In R. (on the application of Embleton Parish Council) v
Northumberland CC,26 H.H. Judge Behrens held that whilst a screening checklist which answered many
questions with simply “no” would have been adequate, with other material, under the 1999 Regulations
post-Mellor (at [103]):

18R. (on the application of Marson) v Secretary of State for the Environment, Transport and the Regions [1999] 1 C.M.L.R. 268.
19R. (on the application of Mellor) v Secretary of State for Communities and Local Government (C-75/08) [2010] P.T.S.R. 880; [2009] E.C.R.

I-3799; [2010] Env. L.R. 2.
20R. (on the application of Bateman) v South Cambridgeshire DC [2011] EWCA Civ 157.
21R. (on the application of Friends of Basildon Golf Course) v Basildon DC [2010] EWCA Civ 1432; [2011] Env. L.R. 16.
22R. (on the application of Berky) v Newport CC [2012] EWCA Civ 378; [2012] 2 C.M.L.R. 44.
23 See, e.g. R. (on the application of Holder) v Gedling BC [2013] EWHC 1611 (Admin); [2013] J.P.L. 1426 and the comments of Sullivan L.J. in

the subsequent permission hearing [2013] EWCA Civ 599; Aston v Secretary of State for Communities and Local Government [2013] EWHC 1936
(Admin); [2014] 2 P. & C.R. 10.

24Town and Country Planning (Environmental Impact Assessment) Regulations 2011 (SI 2011/1824).
25Town and Country Planning (Environmental Impact Assessment) Regulations 2011 (SI 2011/1824) reg.4(7). Wales continues to use the Town

and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999 (SI 1999/293) which do not include a duty to give
reasons for a negative screening decision and so are subject to theMellor requirements. For recent consideration of EIA screening in Wales, see R.
(on the application of Plant) v Pembrokeshire CC [2014] EWHC 1040 (Admin).

26R. (on the application of Embleton Parish Council) v Northumberland CC [2013] EWHC 3631 (Admin); [2014] Env. L.R. 16.
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“[The 2011] regulations require a written statement giving ‘clearly and precisely’ the ‘full’ reasons
for the decision. To my mind the check list is not such a statement. It does not purport to be such a
statement. It does not purport to explain the reasons for the decision. It is a check list intended to
help users decide whether an EIA is required.”

However, he declined to quash the decision on the basis that no prejudice was caused to the claimant
as it was “possible to glean the reasons from the documents on the register” and there would be no different
decision if the screening opinion was made again (at [106]).
In R. (on the application of Gilbert) v Secretary of State for Communities and Local Government,27

Supperstone J. considered that reasons in a Secretary of State’s screening direction complied with the
2011 EIA Regulations but said that these must be read together with a Planning Inspectorate screening
checklist. Whilst that checklist was quickly disclosed on request, it was not part of the published statement
of reasons.
Lindblom J. dealt with the effect of revisions to a development proposal on the validity of a screening

opinion in R. (on the application of CBRE Lionbrook (General Partners) Ltd) v Rugby BC,28 saying (at
[47]):

“the concept of a development having been the subject of a screening opinion is broad enough to
include a previous screening process for an earlier version of the proposal, so long as the nature and
extent of any subsequent changes to the proposal do not give rise to a realistic prospect of a different
outcome if another formal screening process were to be gone through.”

The EIA and Habitats regimes are under scrutiny in R. (on the application of Champion) v North Norfolk
DC.29 A planning application was made for the erection of two silos and the construction of a lorry park
at Crisp Malting’s plant at Great Ryburgh. The lorry park site was to be drained, ultimately, to the River
Wensum, a Special Area of Conservation (“SAC”) noted for its outstanding chalk stream fauna including
white-clawed crayfish. It was common ground that if pollution from the lorry park, such as run-off
containing hydro-carbons, reached the river then significant harm to the SAC could result. Following
receipt of the application the local authority adopted a negative EIA screening opinion and decided not
to carry out appropriate assessment, subject to appropriate pollution prevention measures being put in
place. A month later, both the Council and Natural England decided that the measures proposed were
inadequate. A series of revisions were made to the scheme over the next 16 months and at a final committee
meeting, members decided that EIA and appropriate assessment were not required and planning permission
should be granted. However, they attached planning conditions requiring surveying and remedial measures
if pollution of the SAC occurred.
The claimant challenged both screening decisions, contending, in particular, that the proposed mitigation

could not be taken into account (especially given its uncertainty), the screening decision had to be taken
at the start of the application process, not having put in further changes at the end, and the planning
condition contradicted the committee view that an EIA and appropriate assessment (“AA”) was not
required. James Dingemans QC held in the High Court that the original screening opinion was unlawful
since there was insufficient information at that stage to conclude that significant effects were not likely.30

He quashed the final screening decisions on the basis that they were inconsistent with the conditions and
the Council’s stance was therefore irrational.

27R. (on the application of Gilbert) v Secretary of State for Communities and Local Government [2014] EWHC 1952 (Admin).
28R. (on the application of CBRE Lionbrook (General Partners) Ltd) v Rugby BC [2014] EWHC 646 (Admin); [2014] Env. L.R. D3.
29R. (on the application of Champion) v North Norfolk DC [2013] EWCA Civ 1657.
30R. (on the application of Champion) v North Norfolk DC [2013] EWHC 1065 (Admin); [2013] Env. L.R. 38.
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The unlawfulness of the original screening decision was not challenged on appeal but the Court of
Appeal rejected the view that the conditions and the absence of EIA/AAwere inconsistent.31 The conditions,
they said, guarded against lesser harm.
Permission to appeal has been granted by the Supreme Court on the wider basis that:

“The Court of Appeal erred in failing to appreciate that the process by which the defendant Council
reached its decision not to have EIA and AA was unlawful. This was so because:
a. (Habitats Directive AA screening):

The AA process had or should have automatically begun when the planning application was
received or at the latest when Natural England originally identified that there was a risk of
pollution to the Natura 2000 site as a result of surface water run off from the lorry park. It
was not possible for the process not to start and/or to end prematurely on the basis that
mitigationmeasures were later identified. Having been identified, it would have been possible
for an AA to have been signed off at any stage up to and including the grant of permission,
but that had to be done. To do otherwise was contrary to the scheme of Article 6(3) of the
Habitats Directive.

b. (EIA screening):

It was not open to the defendant Council to decide at the very end of the decision-making
process that EIA was not required on the basis that significant environmental effects were
unlikely as a result of taking account of mitigation measures. The matter plainly shows that,
at the time this decision should have been taken, that there were going to be significant
environmental effects. This should have been followed by the structured input required,
including in the light of an ES from the general public, other consultees, and the decision
makers.

c. (Mitigation measures):

It was irrelevant to both EIA and AA processes that mitigationmeasures were later identified,
which were said to reduce these effects to an insignificant level. First, if it is lawful to take
mitigation measures into account in a screening process, they were not identified at the
relevant time i.e. at or before the application for planning permission was made. Secondly,
it was in any event unlawful to take mitigation measures into account in that process: it is
contrary to EU law to do so.”

The competence of councillors
The courts have continued to ponder the competencies of councillors. In R. (on the application of Timmins)
v Gedling BC32 Green J. said (at [82]):

“It also needs to be borne in mind that the Officers’ report is not the Decision of the Planning
Committee itself. It is guidance to them which includes advice and recommendations. In the absence
of detailed reasons from the Planning Committee itself a Court can prima facie assume that the
guidance, advice and recommendations contained within that report were accepted: See paragraph
[46] above. However, sometimes the notes of the Planning Committee will themselves be available
and can be assessed: see e.g.Heath &Hampstead (ibid) paras 39 et seq. In this connection the Courts
have recognised that the members of Planning Committees are well versed in the issues that relate

31R. (on the application of Champion) v North Norfolk DC [2013] EWCA Civ 1657; [2014] Env. L.R. 23.
32R. (on the application of Timmins) v Gedling BC [2014] EWHC 654 (Admin).
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to their locality and come to the decision they are required to take with local knowledge and
understanding. They can also, as a collective, be treated as having some experience in planning
matters: See e.g. per Sullivan J. in Fabre (ibid) at p.509. It is not therefore to be assumed that every
infelicity of language or expression by the Officer or every mis-description of the relevant test will
necessarily have exerted any material impact upon the Committee even in respect of reports that are
accepted by the Committee. To conclude otherwise would mean that even if the decision of the
members was taken in an altogether impeccable manner with experienced members directing
themselves perfectly, their decision would nonetheless be at risk of being quashed because the Officers
report contained infelicities or ambiguities which the Committee had recognised and ignored.”

He followed the approach of Sullivan J in the Inspector’s Green Belt decision in Doncaster MBC v
Secretary of State33 in being more concerned at infelicities in drafting where the planning decision was
finely balanced.34

In R. (on the application of Bishop’s Stortford Civic Federation) v East Hertfordshire DC35 the High
Court upheld the ability of a Council Cabinet member to speak at a planning committeemeeting considering
a planning application for the redevelopment of council-owned land. Nothing in the Council’s constitution,
standing orders or procedures prevented him from doing so. Curiously (and wrongly) the Council itself
had found that the councillor’s appearance had been a breach of the Council’s Code of Conduct by bringing
the councillor’s office into disrepute. As a former Member of Parliament, Mr Justice Cranston will have
dealt with councillors before going to the Bench. He explained:

“40. Apart from these practical issues, it seems to me that there are more fundamental issues as
to the appropriateness of courts delving too deeply into the debates of democratically elected
politicians. In the planning context, one possible aspect is expertise. The court have cautioned
against undue judicial intervention in policy judgments by expert tribunals within their areas
of special competence (AH (Sudan) v Secretary of State for the Home Department [2007]
UKHL 49; [2008] 1 A.C. 678 at [30] per Baroness Hale), and this reticence has been applied
to considering the decisions of planning inspectors on issues of planning judgment:Wychavon
DC v Secretary of State for Committees and Local Government [2008] EWCA Civ 692;
[2009] P.T.S.R. 19 at [43] per Carnwarth L.J. Arguably, the same applies to experienced
planning committees with their training and codes of conduct.

41. More importantly, planning committees comprise democratically elected politicians, seeking
to respond to their local communities and ultimately answerable to them. The job is not
easy, especially when passions on an issue are high and rational argument is squeezed. Large
numbers of the public may attend committee meetings to voice their concerns. It is not just
that the non-elected judge, sitting in the relative tranquillity of The Strand or Parliament
Square, is unlikely to have experience these pressures and how debate in these circumstances
is shaped. It is also that excessive forensic analysis of political debate has an appearance of
fettering the democratic process. To my mind the taking of statements when councillors are
asked to explain their voting, is especially to be deplored. Prudence is the sensible judicial
approach in this context.”

Hickinbottom J. sought to summarise the principles on councillors and committee reports in R. (on the
application of Trashorfield Ltd) v Bristol CC at [13].36 He emphasised the need for the report to be read
fairly and as a whole (at [43]).

33Doncaster MBC v Secretary of State [2003] EWHC 995 (Admin).
34 Timmins v Gedling BC [2014] EWHC 654 (Admin) at [83].
35R. (on the application of Bishop’s Stortford Civic Federation) v East Hertfordshire DC [2014] EWHC 348 (Admin); [2014] J.P.L. 852.
36R. (on the application of Trashorfield Ltd) v Bristol CC [2014] EWHC 757 (Admin).
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R. (on the application of McCellan) v Lambeth LBC37 concerned the decision of the Council’s Cabinet
to fell a “tree of heaven” (of the species ailanthus altissima) on Council owned land within a conservation
area. None of the reports referred to the conservation area status of the land. To the delight of newspaper
journalists, the case was heard by H.H. Judge Sycamore.38 The local authority sought to argue that the
Cabinet would have known that the tree was in a conservation area. H.H. Judge Sycamore disagreed (at
[21]):

“There is a significant distinction in my judgment between the factual background in this case and
that in Trashorfield and Fabre … The decision of 22 October 2012 was made, not by a Planning
Committee of the defendant but by the defendant’s Cabinet. In my judgment this is a significant
distinction and it cannot be assumed that the same extent of local and background knowledge in the
context of planning and conservation issues applies to Cabinet members as would apply to a Planning
Committee.”

Excessively detailed interpretation of a committee report can count against councils as well as claimants.
In R. (on the application of Holder) v Gedling BC,39 the Council argued that telling members that
representations summarised as “permission for this application would set a precedent for further turbine
development nearby” were “non-material considerations”, was officer advice that “precedent is a potentially
material consideration, it merits little or no weight in this case”. Maurice Kay L.J. disagreed (at [13]):

“It is necessary to construe the planning officer’s advice having regard to how a reasonable planning
decision maker would understand it … [the committee] was being provided with a list headed
‘Non-material Planning Issues’. It seems to me that the wording which followed would only be
understood by the Planning Committee as meaning that precedent was, as a matter of law or policy,
of no materiality whatsoever—not that the circumstances of this particular proposed development
were such that they reduced to zero the materiality which it might otherwise have had. I do not
consider that the inclusion of the words ‘permission for this application’ would be understood as
meaning that, as a matter of judgment, what would be potentially material in another Green Belt case
is, for some undisclosed reason, of no materiality here.”

The assumption that if a committee agrees with an officer’s recommendation it will do so for the reasons
in the officer’s report, unless there is evidence from what happened at the meeting that different reasons
were behind the decision, holds good. If the committee disagree with their officers then the reasoning
must be found in the events at the meeting and the knowledge of the members. In R. (on the application
of Cherkley Campaign Ltd) v Mole Valley DC, private golf and hotel facilities had been approved against
officer advice. Detailed reasons were adopted, although these were drafted by officers. There is a sense
that the High Court put more faith in the Council’s officers and expert consultees, than in the committee’s
judgment (at [155]):

“the Council majority could not rationally have come to the conclusion in para.[7] of their Reasons
that the overall landscape character ‘would not be compromised’ (with our without the site visit which
they made). The decision simply flew in the face of the unanimous and trenchant views expressed
by the landscape experts that the effects would be ‘major … adverse, long-term and permanent’ and
the changes were of ‘of such magnitude’ that the landscape character would be ‘fundamentally, and
probably irreversibly, altered’ (see e.g. the passages quoted above). The planning officers also advised
unequivocally that the proposals would be ‘seriously detrimental’ to the visual amenity.”

37R. (on the application of McCellan) v Lambeth LBC [2014] EWHC 1964 (Admin).
38 e.g. “Judge Sycamore saves 80-year-old ‘tree of heaven’ from Lambeth council giving it the chop” at http://www.standard.co.uk/news/london

/judge-sycamore-saves-80yearold-tree-of-heaven-from-lambeth-council-giving-it-the-chop-9545369.html. [Accessed October 13, 2014.]
39R. (on the application of Holder) v Gedling BC [2014] EWCA Civ 599; [2014] J.P.L. 1087.
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The Court of Appeal disagreed, observing that the members were not bound by the advice which they
had received, and in that case the expert opinions were not all one way (at [53] and [56]).

Planning appeals
A natural area of interest for the courts is the fairness of proceedings. They have made a number of notable
interventions in recent years. Some general principles were set out by Jackson L.J. inHopkins Development
Ltd v Secretary of State for Communities and Local Government at [62];40

“i) Any party to a planning inquiry is entitled (a) to know the case which he has to meet and
(b) to have a reasonable opportunity to adduce evidence and make submissions in relation
to that opposing case.

ii) If there is procedural unfairness which materially prejudices a party to a planning inquiry
that may be a good ground for quashing the Inspector’s decision.

iii) The [Town and Country Planning Appeals (Determination by Inspectors) (Inquiries
Procedure) (England) Rules 2000] are designed to assist in achieving objective (i), avoiding
pitfall (ii) and promoting efficiency. Nevertheless the Rules are not a complete code for
achieving procedural fairness.

iv) A rule 7 statement or a rule 16 statement identifies what the Inspector regards as the main
issues at the time of his statement. Such a statement is likely to assist the parties, but it does
not bind the Inspector to disregard evidence on other issues. Nor does it oblige him to give
the parties regular updates about his thinking as the Inquiry proceeds.

v) The Inspector will consider any significant issues raised by third parties, even if those issues
are not in dispute between the main parties. The main parties should therefore deal with any
such issues, unless and until the Inspector expressly states that they need not do so.

vi) If a main party resiles from a matter agreed in the statement of common ground prepared
pursuant to rule 15 , the Inspector must give the other party a reasonable opportunity to deal
with the new issue which has emerged.”

He emphasised (at [61]):

“The Rules provide a framework, within which both the Inspector and the parties operate. It remains
the duty of the Inspector to conduct the proceedings so that each party has a reasonable opportunity
to adduce evidence and make submissions on the material issues, whether identified at the outset or
emerging during the course of the hearing.”

Jackson L.J. also expressed the view that the “crack of the whip”metaphor, repeated ever sinceFairmount
Investments Ltd v Secretary of State for the Environment,41 was of little assistance. This may be a
disappointment for those who imagine that the judiciary were partial to that sort of thing.
In Hopkins the issue had been sufficiently ventilated—both main parties having submitted evidence on

the point—so the Inspector’s handling of it was fair.
If a new point arises during an appeal then it may be necessary for the public to be given a further

opportunity to comment beyond the statutory period. In Phillips v First Secretary of State42 a new point
arose in that the telecommunications operator set out a larger area of search for alternative sites in its
written representation appeal submissions. The High Court held that the public should have been able to
comment on this new point. Richards J. held (at [55]):

40Hopkins Development Ltd v Secretary of State for Communities and Local Government [2014] EWCA Civ 470; [2014] J.P.L. 1000.
41Fairmount Investments Ltd v Secretary of State for the Environment [1976] 1 W.L.R. 1255.
42Phillips v First Secretary of State [2003] EWHC 2415 (Admin); [2004] J.P.L. 613.
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“The need to invite further representations in the interests of fairness is likely to arise very infrequently.
The sequence of representations provided for in the regulations will normally be sufficient to achieve
fairness. But the opportunity to make additional representations can and should be given if a new
point is raised which the Inspector ought to take into consideration and which cannot fairly be taken
into consideration without giving such an opportunity. Whether fairness requires it depends entirely
on the particular facts of the case.”

In R. (on the application of Ashley) v Secretary of State for Communities and Local Government,43 the
appellant had submitted potentially contentious expert evidence on noise just before the close of the period
for public comments on the appeal. The Inspector’s decision was quashed as an opportunity for comment
should have been given.
The ability of third parties to cross-examine opposing parties was considered in Aston v Secretary of

State for Communities and Local Government.44 Dr Aston, a local resident who was a sustainability
consultant with expertise in flooding, objected to the housing development on flooding grounds.45 She
produced detailed representations at the application and appeal stage. Whilst not a r.6 party, she gave oral
evidence in her own right and was cross-examined. Her request to cross-examine the appellant’s flooding
witness was refused, even though no other party was taking flooding at the inquiry. In a less-than-persuasive
judgment, the High Court held that the Inspector was entitled to refuse to allow cross-examination on the
basis that flooding was not likely to be a determining issue (at [84]).
The error in San Vicente v Secretary of State for Communities and Local Government45 was that local

objectors had not been notified of the hearing date. A further hearing session was arranged, before the
same Inspector. The local residents and councillors had considered that the second hearing had not been
sufficiently thorough. That was a risk inherent in using the same Inspector and it was highly likely that it
would occur. Collins J. considered the re-run to have been unfair and quashed the decision.
The High Court’s decision on planning appeal costs in Scrivens v Secretary of State for Communities

and Local Government46 contains two salutary lessons. The first is that submitting an excessive amount
of material might be considered unreasonable and subject to a partial award of costs. The second is the
need for a costs award to be sufficiently certain to be capable of detailed assessment by the High Court.
An award of costs “so far as they related to the quantity of material submitted” does not give a costs judge
much to go on and the Secretary of State ultimately agreed to its quashing on that basis. Parties seeking
partial awards of costs and Inspectors need to think how a potential costs award would be capable of being
worked out. It may be that points to costs for a particular time period, on discrete elements of the evidence
and submissions or just a rough and ready proportion of the costs. That will not necessarily be easy or
seem scientific but, like a trial judge, the appeal inspector is in the best position to determine what the
effect of unnecessary or excessive evidence is.

The Secretary of State’s role in decision-making
Gypsy and traveller sites in the Green Belt will almost invariably be inappropriate development. The
question for the planning decision-maker is whether there are very special circumstances that clearly
outweigh the harm by reason of inappropriateness and any other harm caused by the proposal. There may
well be different views as to where the balance lies in a particular gypsy and traveller case. Ball v Secretary
of State for Communities and Local Government47 is a good illustration of this. The Inspector recommended
that a permanent permission be granted but that a temporary permission could not be justified. Civil

43R. (on the application of Ashley) v Secretary of State for Communities and Local Government [2012] EWCA Civ 559; [2012] J.P.L. 1235.
44Aston v Secretary of State for Communities and Local Government [2013] EWHC 1936 (Admin); [2014] 2 P. & C.R. 10.
45 San Vicente v Secretary of State for Communities and Local Government [2013] EWHC 2713 (Admin); [2014] J.P.L. 217.
46 Scrivens v Secretary of State for Communities and Local Government [2013] EWHC 3549 (Admin); [2014] J.P.L. 521.
47Ball v Secretary of State for Communities and Local Government [2014] EWCA Civ 372; [2014] J.P.L. 1016.
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servants came to the opposite view, whilst saying it was a difficult case. The Minister disagreed with both
and refused permission.
When it reached the Court of Appeal, the claim proceeded on the basis of a perception (or risk) of bias.

The allegations of actual bias which had been made in the High Court were no longer pursued. The risk
of bias issue started with the fact that the planning appeal was in the constituency of the Secretary of State,
Eric Pickles, who had opposed the scheme in “vigorous terms” (at [5]) as the local MP. However, in
accordance with CLG’s Guidance on Planning Propriety Issues, Mr Pickles had no role in the decision
and so there was no reasonable basis for a perception of bias on that account (at [22] and [33]). Arguments
about bias had therefore devolved to concern at the Treasury Solicitor’s reluctance to hand over documents
at the High Court stage48 and the absence of notes of the Ministerial meetings about the appeal. However,
the Minister’s views were known; the decision was to be drafted on a certain basis. Since the decision
was rational in planning terms, there was no greater need for an explanation to rebut any concern about
pre-determination bias.
A series of decisions by Ministers to refuse appeals for gypsy and traveller sites in the Green Belt were

challenged inConnors v Secretary of State for Communities and Local Government.49 Lewis J. considered
that the ministerial decisions to recover jurisdiction over the s.78 planning appeals could only be challenged
by judicial review rather than a s.288 application. The recovery of jurisdiction over an enforcement appeal
could be challenged under s.289 but time for bringing those proceedings arose from the decision to recover
rather than the determination of the appeal (at [135]–[142]). He rejected the argument that the ministerial
decisions to dismiss the appeals displayed any differential treatment in terms of the decisions on appeals
by Travellers and Gypsies in relation to sites in the Green Belt as compared with non-Gypsy and Traveller
appeals in such cases (at [150]). The claimants’ case had been built on statistics of appeal decisions which
did not give evidence of differential treatment and witness statements from persons with experience of
such appeals—the latter not assisting the court (at [149]–[150]).

The presumption in favour of the development plan
Cases have dealt with the duty in s.38(6) of the Planning and Compulsory Purchase Act 2004 for planning
authorities, Ministers and Inspectors to decide applications in accordance with the development plan unless
material considerations indicate otherwise. Lindblom J. held in Bloor Homes East Midlands Ltd v Secretary
of State for Communities and Local Government,50 that duty remains following the introduction of the
National Planning Policy Framework (“NPPF”), which does not displace it.

Enforcement
Ioannou v Secretary of State for Communities and Local Government51 explores the extent to which an
Inspector can approve a scheme other than the unlawful development in an enforcement notice appeal.
The issue was a pure matter of legal powers as the appellant had raised the possibility of turning the five
residential units into three residential units and the Inspector had identified that as his and the Council’s
preferred option. However, he considered that he did not have the power to grant such a planning permission.
In respect of the deemed planning application and the ground (a) appeal, that was right; permission could
not be granted for the whole or part of the breach or land and achieve that result, even when subject to
conditions.

48 See the High Court judgment, Ball v Secretary of State for Communities and Local Government [2012] EWHC 3590 (Admin) at [64]–[74].
49Connors v Secretary of State for Communities and Local Government [2014] EWHC 2358 (Admin).
50Bloor Homes East Midlands Ltd v Secretary of State for Communities and Local Government [2014] EWHC 754 (Admin).
51 Ioannou v Secretary of State for Communities and Local Government [2013] EWHC 3945 (Admin); [2014] J.P.L. 608.
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The court suggested that the potential solution would have been to vary the notice on the basis of a
ground (f) appeal to convert four of the flats into two (at [38]). The consequence would be that those two
new flats and the remaining flat would become lawful because of compliance with the notice under
s.173(11) of the Town and Country Planning Act 1990. Whether that course could be pursued depended,
in the court’s view, on whether the change from five to three units was so substantial that it offended the
Wheatcroft principle (at [47]–[48]). In very broad terms, the question would be whether the change affects
those who might wish to be consulted upon it. This reads in the interests of third parties, as the Inspector’s
power to vary or correct in s.176(1) is only expressly subject to not causing injustice to the appellant or
the local planning authority.
The ability to vary an enforcement notice following a ground (f) appeal is problematic for a reason not

explored in the judgment. The purpose of issuing an enforcement notice may be to end the breach of
planning control, remedy any injury to amenity or for both purposes (see s.173(3),(4)). In Wyatt Bros
(Oxford) Ltd v Secretary of State for the Environment, Transport and the Regions,52 it was held that the
ground (f) appeal “that the steps exceed what is necessary to remedy any injury to amenity” only apply
if the enforcement notice (or that part of the steps) are concerned with remedying such injury to amenity
rather than ending the breach of planning control. Enforcement notice steps which were targeted against
a breach of planning control could not be varied to simply remedy any harm to amenity. The reasons for
the present enforcement notice mentioned the substandard internal accommodation provided which resulted
in the loss of a property better used as a single family dwelling house, so it might be that this was in part
an “amenity” notice.
A further caution is that a local planning authority drafting an enforcement notice, or an Inspector

varying one, so as to grant planning permission under s.173(11) will need to have in mind that such
permission is unconditional. That may be a potent reason against proceeding by a variation.
An appeal is pending in Ioannou.
In Stadium Capital Holdings No.2 Ltd v Secretary of State for Communities and Local Government,53

the period to be allowed for compliance with a discontinuance notice under the advertising regime could
take into account the financial consequences for the advertiser. These notices of course require the removal
of lawful advertisements.

Historic environment
The statutory duty to have special regard to listed buildings was thoroughly reviewed by the Court of
Appeal in Barnwell Manor Wind Energy Ltd v East Northamptonshire DC.54 Following the High Court’s
quashing of a wind farm planning permission which had been granted by a planning inspector, the developer
appealed. The developer submitted that s.66(1) of the Planning (Listed Buildings and Conservation Areas)
Act 1990 did not require the decision-maker to give considerable weight to harm to a listed building or
its setting, but provided that the question of whether there was harm was considered very carefully, the
weight to be attached was a matter for the decision maker. Sullivan L.J. considered the main authorities,
identifying that the “special attention” duty for conservation areas in s.72(1) was subject to the same
approach (at [16]). The general proposition in planning that the weight to be attached to a material
consideration is a matter for the decision-maker, subject only to irrationality, did not apply where statute
or planning policy required particular weight to be attached (at [26]). Sullivan L.J. held (at [29]) that:

52Wyatt Bros (Oxford) Ltd v Secretary of State for the Environment, Transport and the Regions [2001] EWCA Civ 1560; [2002] P.L.C.R. 18.
53Stadium Capital Holdings No.2 Ltd v Secretary of State for Communities and Local Government [2013] EWHC 3548 (Admin); [2014] J.P.L. 533.
54Barnwell Manor Wind Energy Ltd v. East Northamptonshire DC (also known as East Northamptonshire DC v Secretary of State for Communities

and Local Government) [2014] EWCA Civ 137; [2014] J.P.L. 731.
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“Parliament’s intention in enacting s.66(1) was that decision-makers should give ‘considerable
importance and weight’ to the desirability of preserving the setting of listed buildings when carrying
out the balancing exercise.”

This considerable importance and weight applies to all harm, although with greater force the more
substantial the harm is or the more important the listed building (at [28]).
Barnwell Manor did not mention two recent High Court decisions which must now be viewed with

caution. In Bedford BC v Secretary of State for Communities and Local Government,55 the High Court
held on s.66 (at [36]):

“The focus is on the regard, not on the according of weight pursuant to that regard. Special regard
may lead to the giving of special weight, but it does not necessarily do so.”

That view is inconsistent with Barnwell Manor. In Colman v Secretary of State for Communities and
Local Government,56 special regard was said to have been achieved by a careful and detailed assessment
of the impact although the court also left open the possibility of applying special weight to the impact (at
[68]). It did assert that if special weight was attached to the impact then “the overall negative effects were
limited and could not outweigh the benefits of the development”.
A decision shortly before Barnwell Manor, but consistent with it, is the judgment of Lindblom J. in

Forest of Dean DC v Secretary of State for Communities and Local Government.57 There the court found
that the Inspector, in a gypsy site case, had recognised the high hurdle of s.66 and complied with it (at
[49]). In R. (on the application of Forge Field Society) v Sevenoaks DC,58 the Council considered that less
than substantial harm was caused to the setting of a listed building and a conservation area. Whilst the
statutory duties were referred to, Lindblom J. considered that the authority had failed to give considerable
importance and weight to that harm. He said (at [55]):

“The officer equated ‘limited’ or ‘less than substantial’ harm with a limited or less than substantial
objection. He appears to have carried out a simple balancing exercise between harm to heritage assets
and countervailing planning benefits without heeding the strong presumption inherent in sections 66
and 72 of the Listed Buildings Act against planning permission being granted in a case such as this.”

The learned judge also held that the statutory presumption “implies the need for a suitably rigorous
assessment of potential alternatives” (at [61] and also at [85]).
The error as to weight made by the Inspector in Barnwell Manor was not uncommon. The Secretary of

State has relied heavily on the Court of Appeal’s approach in recent decisions, particularly to overturn
Inspector’s recommendations. Shortly after the Court of Appeal judgment, the Secretary of State agreed
to submit to judgment on that point in another wind turbine case,Green v Secretary of State for Communities
and Local Government.59

Policy and the courts
Tesco Stores Ltd v Dundee CC,60 gave, confirmed, or restored the role of the court in interpreting planning
policy as a matter of law rather than leaving the meaning of policy to the decision maker subject to a
rationality review. This has encouraged challenges based on the construction of policy. There have been
many decisions on housing (e.g. Hunston), Green Belt (Fordent, Europa, Cherkley Campaign, Redhill

55Bedford BC v Secretary of State for Communities and Local Government [2013] EWHC 2847 (Admin).
56Colman v Secretary of State for Communities and Local Government [2013] EWHC 1138 (Admin).
57Forest of Dean DC v Secretary of State for Communities and Local Government [2013] EWHC 4052 (Admin).
58R. (on the application of Forge Field Society) v Sevenoaks DC [2014] EWHC 1895 (Admin).
59Green v Secretary of State for Communities and Local Government CO/17368/2013.
60 Tesco Stores Ltd v Dundee CC [2012] UKSC 13; [2012] P.T.S.R. 983.
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Aerodrome), heritage (Barnwell Manor) and odd bits like Areas of Outstanding Natural Beauty (“AONBs”)
(Aston).
Unsuprisingly Tesco v Dundee applies to the interpretation of national planning policies set out in the

NPPF: Hunston Properties Ltd v Secretary of State for Communities and Local Government.61 Further,
the NPPF should be construed as a whole: Bayliss v Secretary of State for Communities and Local
Government at [18].62

Housing Policy
The NPPF expects local planning authorities to (at [47]):

“use their evidence base to ensure that their Local Plan meets the full, objectively assessed needs for
market and affordable housing in the housing market area, as far as is consistent with the policies
set out in this Framework …
identify and update annually a supply of specific deliverable sites sufficient to provide five years

worth of housing against their housing requirements with an additional buffer …”

Where local plans are not up to date, these issues tend to be argued out on applications. In Hunston
Properties Ltd v Secretary of State for Communities and Local Government, planning permission was
sought for 116 dwellings on a Green Belt site in St Albans where there was no up to date local plan. The
Inspector took the Government’s household projections and then identified a constrained figure based on
the restrictions in the area, particularly Green Belt, from the former East of England Plan. On the basis
of that figure, she found that there was a five-year housing land supply. The Court of Appeal upheld the
High Court’s quashing of the decision. The Inspector ought to have considered the objectively assessed
need for housing, without taking into account constraints, in deciding whether there was a five-year supply.
Sir David Keene held that she was “mistaken to use a figure for housing requirements below the full
objectively assessed needs figure until such time as the Local Plan process came up with a constrained
figure” (at [26]). However, that was not the end of the matter. In deciding whether there are very special
circumstances justifying the development, the existence of constraints which give rise to a housing shortfall
are relevant. In the application process, the Green Belt was relevant to whether the shortfall should be met
rather than the calculation of the housing need.
South Northampton Council have brought a series of challenges to Inspector decisions on housing

appeals. Two judgments were handed down on the same day by Mr Justice Ouseley: the present case,
South Northamptonshire CC v Secretary of State for Communities and Local Government and Barwood
Homes Ltd (“Barwood Homes”)63 and South Northamptonshire CC v Secretary of State for Communities
and Local Government and Barwood Land and Estates Ltd (“Barwood Land and Estates”).64 These cases
followed on from, and Barwood Land and Estates expressly agreed with, the decision of Lewis J. in South
Northamptonshire CC v Secretary of State for Communities and Local Government and Robert Plummer65
(which probably now has to be known as “Plummer”). All of these concerned the determination of the
objectively assessed housing need by Planning Inspectors on appeal in the absence of an adopted
development plan figure.
In the absence of an adopted figure, planning authorities and Inspectors on appeal have to do the best

which they can from thematerial available, which can include the evidence base from now revoked regional

61Hunston Properties Ltd v Secretary of State for Communities and Local Government [2013] EWCA Civ 1610; [2014] J.P.L. 599.
62Bayliss v Secretary of State for Communities and Local Government [2013] EWHC 1612.
63 South Northamptonshire CC v Secretary of State for Communities and Local Government and Barwood Homes Ltd [2014] EWHC 570 (Admin);

[2014] J.P.L. 1026.
64 South Northamptonshire CC v Secretary of State for Communities and Local Government and Barwood Land and Estates Ltd [2014] EWHC 573

(Admin).
65 South Northamptonshire CC v Secretary of State for Communities and Local Government and Robert Plummer [2013] EWHC 4377 (Admin).
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strategies. These decisions illustrate that the court will treat this as a matter of planning judgment and will
give quite a bit of leeway to the decision-maker to reach their own view. Since any legal challenger,
whether a local planning authority, developer or third party, has a hurdle to show that the decision-maker’s
approach was adopted unlawfully, they need to be able to point to their contrary approach as being legally
sound. A consistent, thought-through approach to the critique is therefore highly desirable and almost
essential. If the challenger’s method of calculating the housing need has kept changing or not been clearly
explained, then the court is more likely to consider that the decision-maker was doing their best in a
difficult situation and acted lawfully.

Green Belt
What is the collective noun for a group of Green Belt challenges? A sprawl is the most common shape to
a range of cases. However, a coalescence reflects the degree of consistency in recent decisions, which
tend to show the difficulties in supporting development.
In development management decisions there are two principal Green Belt questions:

• Is the development inappropriate in the Green Belt?
• If so, are there very special circumstances which clearly outweigh the harm by reason of

inappropriateness and any other harm?

Here, a coalescence of decisions has emphasised the limited categories of development which are not
inappropriate.
Fordent Holdings Ltd v Secretary of State for Communities and Local Government,66 was the first

indication that the NPPF might have unexpected, and unwelcome, meanings. Judge Pelling QC held that
the NPPF (at [89] and [90]) provided a closed list of operations and uses which were not inappropriate
development in the Green Belt. Anymaterial changes of use outside those lists was inevitably inappropriate
development which could only be approved if there were very special circumstances, even if there was
no conceivable harm to Green Belt openness or purposes.

Outdoor sport, outdoor recreation and cemeteries
Exceptions to new buildings being inappropriate (NPPF para.89) include:

“Provision of appropriate facilities for outdoor sport, outdoor recreation and for cemeteries, as long
as it preserves the openness of the Green Belt and does not conflict with the purposes of including
land within it.”

This text is reasonably similar (although not quite the same) as PPG2 para.3.4. Local planning authorities
are encouraged to plan positively “to provide opportunities for outdoor sport and recreation” in the Green
Belt (NPPF para.81), a reflection of a Green Belt objective in PPG2 para.1.6. What then of the ability to
use land for these purposes?
Newlyn Dean v Secretary of State for Communities and Local Government,67 concerned livery and

paintballing uses in the Bournemouth Green Belt. The Court of Appeal held that the former wording in
PPG2 para.3.4 did not deem outdoor sport and recreation or cemeteries to be outside the categories of
inappropriate development (at [22]).
Timmins v Gedling BC,68 dealt with cemeteries under the NPPF policy. NPPF para.89 was held to be

concerned with new buildings in cemeteries not being inappropriate, if they did not conflict with openness

66Fordent Holdings Ltd v Secretary of State for Communities and Local Government [2013] EWHC 2844 (Admin); [2014] J.P.L. 226.
67Newlyn Dean v Secretary of State for Communities and Local Government [2014] EWCA Civ 193.
68 Timmins v Gedling BC [2014] EWHC 654 (Admin).
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and purposes, not with treating a use as not inappropriate. Consequently, a cemetery itself is inappropriate
development (at [23]) and so a new cemetery can only be approved in very special circumstances.
An appeal is pending in Timmins.
The effect of these decisions is that new uses of land in the Green Belt which authorities are encouraged

to positively plan for will be inappropriate development. It is not obvious that this was intended by the
Minister when the NPPF was adopted.

Oil and gas
The Court of Appeal have upheld the decision of Ouseley J. that oil and gas exploration and appraisal is
part of mineral extraction for the purposes of NPPF para.90: Europa Oil and Gas Ltd v Secretary of State
for Communities and Local Government upholding.69 Consequently such operations are not inappropriate
in Green Belt provided they preserve the openness of the Green Belt and do not conflict with the purposes
of including land in Green Belt.

Mobile homes
In case anyone was in any doubt, the Court of Appeal held in Lloyd v Secretary of State for Communities
and Local Government,70 that the National Planning Policy Framework does not include a mobile home
within the term building. Consequently the replacement of a mobile home with a house (or log cabin) is
not “the replacement of a building” within the categories of building construction, which are not
inappropriate development under NPPF para.89. Consequently very special circumstances had to be shown
to justify this development in the Green Belt.

Very special circumstances
Paragraph 88 of the NPPF is in similar terms to PPG2 and advises:

“When considering any planning application, local planning authorities should ensure that substantial
weight is given to any harm to the Green Belt. ‘Very special circumstances’ will not exist unless the
potential harm to the Green Belt by reason of inappropriateness, and any other harm, is clearly
outweighed by other considerations.”

The factors relevant to whether inappropriate development should be approved in the Green Belt were
considered in R. (on the application of Holder) v Gedling BC.71 On a wind turbine application, members
had been advised that on and off-site alternatives, the precedent effect of approving the scheme, and the
energy generation and efficiency of the proposed turbine were not material considerations. The High Court
upheld the decision but this was overturned by the Court of Appeal. On precedent, Maurice Kay L.J. said
that it is significant that the features said to constitute “very special circumstances” were essentially generic
features (the benefits of renewable energy generation and income for a farm) which could be claimed in
relation to comparable sites (at [15]). Alternatives, in particular less intrusive forms of renewable energy
provision, were also relevant (at [17]). The Council were (at [22]):

“… simply wrong in [their] submission that, having regard to the full range of applicable policy,
matters such as volume and efficiency are irrelevant and can be left to the working of the market. I
do not accept that the Green Belt has been sold out to the market in this way. The position remains

69Europa Oil and Gas Ltd v Secretary of State for Communities and Local Government [2014] EWCA Civ 825 and upholding at [2013] EWHC
2643 (Admin); [2014] 1 P. & C.R. 3; [2014] J.P.L. 21.

70 Lloyd v Secretary of State for Communities and Local Government [2014] EWCA Civ 839.
71R. (on the application of Holder) v Gedling BC [2014] EWCA Civ 599; [2014] J.P.L. 1087.
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that the proposed development is, by definition, inappropriate development which can be justified
only in very special circumstances. Any consideration of such circumstancesmust necessarily embrace
assessment of the benefit which is likely to ensue. It cannot be the case that a very large but
unproductive and inefficient installation ranks equally with a small but extremely efficient one when
it comes to evaluating ‘very special circumstances’. Size, efficiency and ability to meet need are all
considerations relevant to the issue of ‘very special circumstances’.”

On July 1, 2013, the Parliamentary Under-Secretary of State for Communities and Local Government
said in a Written Ministerial Statement:

“The green belt is not always being given the sufficient protection that was the explicit policy intent
of Ministers.
The Secretary of State wishes to make clear that, in considering planning applications, although

each case will depend on its facts, he considers that the single issue of unmet demand, whether for
Traveller sites or for conventional housing, is unlikely to outweigh harm to the green belt and other
harm to constitute the ‘very special circumstances’ justifying inappropriate development in the green
belt.”

In Copas v Secretary of State for Communities and Local Government,72 Supperstone J. viewed this as
clarifying existing policy set out in the NPPF rather than introducing new policy or changing existing
policy (at [32]).
The issue in Redhill Aerodrome Ltd v Secretary of State for Communities and Local Government73 was

whether “any other harm” in NPPF para.88 was confined to harm to the Green Belt in addition to harm
by reason of inappropriateness or included any other harm from the proposal. In R. (on the application of
River Club) v Secretary of State for Communities and Local Government,74 Frances Patterson QC held
that any other harm within PPG2 para.3.2 included any harm caused by the proposal, whether it was to
the Green Belt or other interests. On its face, the text of NPPF para.88 is not materially different from that
in para.3.2 of PPG2. However in Redhill Aerodrome the same judge (now Patterson J.) considered that
the NPPF led to a different result. Essentially, she considered that the NPPF set particular thresholds for
refusal on particular issues, such as noise. If those impacts did not reach the refusal thresholds then they
could not be considered in any other harm for the purpose of the Green Belt judgment. Sub-threshold
harm could not be considered on a cumulative basis, as the learned judge said (at [57]):

“To permit a combination of cumulative adverse impacts at a lesser level than prescribed for individual
impacts to go into the evaluation of harm of a Green Belt proposal seems to me to be the antithesis
of the current policy. It would re-introduce a possibility of cumulative harm which the NPPF does
not provide for.”

Permission to appeal has been granted and it is understood that the appeal is to be heard in early October
2014. Notwithstanding the judgment, a cumulative approach appears to be inherent in the NPPF’s
presumption in favour of sustainable development to grant planning permission in the absence of up to
date development plan policy unless (at [14]):

“• any adverse impacts of doing so would significantly and demonstrably outweigh the benefits,
when assessed against the policies in this Framework taken as a whole; or

• specific policies in this Framework indicate development should be restricted.”

72Copas v Secretary of State for Communities and Local Government [2014] EWHC 2634 (Admin).
73Redhill Aerodrome Ltd v Secretary of State for Communities and Local Government [2014] EWHC 2476 (Admin).
74R. (on the application of River Club) v Secretary of State for Communities and Local Government [2009] EWHC 2674; [2010] J.P.L. 584.
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The Redhill Aerodrome judgment did not address the 2013 Ministerial Statement which explicitly says
that other harm includes non-Green Belt harm: “outweighs harm to the green belt and other harm to
constitute the ‘very special circumstances’.”

National Parks, the Broads and Areas of Outstanding Natural Beauty
Statutory countryside designations are National Parks, the Broads and Areas of Outstanding Natural
Beauty. Paragraph 116 of the NPPF says:

“Planning permission should be refused for major developments in these designated areas except in
exceptional circumstances and where it can be demonstrated they are in the public interest.”

The meaning of “major development” in this text has been considered in two cases, both in the Surrey
Hills AONB in Mole Valley.
Aston v Secretary of State for Communities and Local Government75 concerned a 1.94ha site on which

planning permission was sought for 14 houses. This was “major development” within the definition in
the Town and Country Planning (DevelopmentManagement Procedure) Order 201076 concerning publicity
for planning applications and in the directions for reference of applications to the Secretary of State. Wyn
Williams J., however, held that this meaning did not carry over to the NPPF. Instead a normal meaning
applied and the Inspector was entitled to hold in that case that the scheme was not major development
under para.116 (at [93] and [94]).
In R. (on the application of Cherkley Campaign Ltd) v Mole Valley DC,77 Haddon-Cave J. held that the

inclusion of a fairway and a tee within the AONB meant that a golf and hotel scheme was major
development in the designated area as para.116 “is plainly intended to include ‘major developments’
which physically overlap with designated areas or visually encroach upon on them” (at [147]).
On appeal, Richards L.J. disagreed (at [44]):

“The paragraph provides that permission should be refused for major developments ‘in’. an AONB
or other designated area except where the stated conditions are met: the specific concern of the
paragraph is withmajor developments in a designated area, not with developments outside a designated
area, however proximate to the designated area they may be. In this case the only part of the
development in the AONB would be the 15th fairway and 16th tee. I do not think that the creation
of one fairway and one tee of a golf course could reasonably be regarded as a major development in
the AONB, even when account is taken of the fact that they form part of a larger golf course
development the rest of which is immediately adjacent to the AONB.”

The finality of decisions
You can wait a long time for a decision to definitively decide a basic point of principle, and then three
judgments on the same point come at once.
The courts have for a long time suggested that local planning authorities were not able to issue a second

planning decision on one application: see, e.g. R. v Yeovil BC Ex p. Trustees of Elim Pentecostal Church,
Yeovil at 44;78Heron Corp Ltd v Manchester CC at 271–272.79 Those comments were obiter.
However, in two judgments in 2013, the courts held that local planning authorities could not withdraw

and re-issue decision notices to correct errors. The English decision on the point was R. (on the application

75Aston v Secretary of State for Communities and Local Government [2013] EWHC 1936 (Admin); [2014] 2 P. & C.R. 10.
76Town and Country Planning (Development Management Procedure) Order 2010 (SI 2010/2184).
77R. (on the application of Cherkley Campaign Ltd) v Mole Valley DC [2013] EWHC 2582 (Admin); [2014] 1 P. & C.R. 12.
78R. v Yeovil BC Ex p. Trustees of Elim Pentecostal Church, Yeovil 70 L.G.R. 142; (1972) 23 P. & C.R. 39.
79Heron Corp Ltd v Manchester CC 5 L.G.R. 298; (1977) 33 P. & C.R. 268.
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of Holder) v Gedling BC80 where a council had issued a planning permission omitting large parts of an
approved condition. Following a pre-action letter the Council then issued a second (but only partially)
corrected notice. After a deal of resistance, it ultimately accepted at trial that it had not had the power to
issue a second decision notice (Holder at [54]).
The issue was more fully considered by the Scottish Court of Session (Outer House) in Archid

Architecture and Interior Design v Dundee CC.81 The Council had issued a notice which said it granted
planning permission subject to conditions, but contained no conditions and under the reason for the decision
set out what was plainly a reason for refusal. Six months later the Council said that the decision notice
was incorrect and sent out a new notice which stated that planning permission was refused. Lord Glennie
reviewed the English and Scottish authorities extensively (although not including Holder) and held that
the first notice was valid unless and until the court ruled otherwise. The Council had no power to issue a
further decision until that had been done.
The same approach applies to the Secretary of State, only more so. In R. (on the application of Gleeson

Developments Ltd) v Secretary of State for Communities and Local Government,82 theMinister had decided
to recover jurisdiction over a planning appeal. Later that same day the Inspector’s decision allowing the
appeal was issued by the Planning Inspectorate. The Minister then purported to withdraw the planning
permission and issue a refusal. It is not obvious what was the most astonishing: the decision of the
Department that it could simply rip up a planning permission by letter; or the High Court’s judgment that
this was lawful. The developer, Gleeson, appealed. The Court of Appeal did not feel the need to call on
the appellant, Sullivan L.J. holding in typically forthright terms that the Secretary of State could not
withdraw a planning permission once it had been issued:. The judge said:

“22. If a planning permission has been granted, whether on appeal by the Secretary of State or
by an appointed person, or on an application for planning permission by a local planning
authority, there is no power to ‘withdraw’ that planning permission on the basis that there
has been an administrative error at some stage in the decision making process. Once granted,
a planning permission may be revoked only under the procedure contained in ss.97–100 of
the Act. Although [Leading Counsel for the Secretary of State] criticised the appellant’s
reliance on the well known proposition that the Planning Acts form what has been described
as ‘a comprehensive code’, there can no doubt that they do comprise a very detailed and
highly prescriptive legislative code. The code prescribes how planning permissions, once
granted, can be revoked, and in ss.56 and 59 of the Planning and Compulsory Act 2004 it
describes the extent to which and the manner in which errors in planning decisions can be
corrected under the ‘slip rule’.

24. …A planning permission confers a substantive right, often a very valuable substantive right,
and it is therefore by its very nature irrevocable, save under the procedure which is contained
in ss.97–100 of the Act which make provision for compensation.”

Sullivan L.J. had also held that the Inspector had still had the power to issue the decision, since the
direction to recover jurisdiction had to contain the reasons it was being made and be served on the
Inspector.83 What had happened prior to the Inspector’s decision being issued was that Communities and
Local Government had informed the Planning Inspectorate’s casework unit of the Minister’s desire to
recover the appeal and asked PINS to arrange the necessary letters. The recovery letter was sent out, by
the Inspectorate, two days later. So, the Court of Appeal concluded, the Inspector still had the power to
determine the appeal when his decision was issued. There was an administrative error in that the decision

80R. (on the application of Holder) v Gedling BC [2013] EWHC 1611 (Admin); [2013] J.P.L. 1426.
81Archid Architecture and Interior Design v Dundee CC [2013] CSOH 137; [2014] J.P.L. 336.
82R. (on the application of Gleeson Developments Ltd) v Secretary of State for Communities and Local Government [2014] EWCA Civ 1118.
83Town and Country Planning Act 1990 Sch.6 para.3(2).
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was issued as the Minister had decided to recover the case. Obviously the issue of the decision should
have been stopped whilst the recovery letter was prepared.
The Court of Appeal’s conclusion that the Inspector still had the power to act fed into its analysis that

there was no power to withdraw the permission. They distinguished an Australian decision, relied upon
by the High Court, on the ability of their Immigration Review Tribunal to reopen a decision taken when
it was unaware of an application for an adjournment:Minister for Immigration v Bhardwaj.84 Sullivan L.J.
said:

“25. In the present case there was no error on the part of the decision taker. In the absence of any
direction under para.3 prior to the issue of his decision, the inspector, as the appointed person,
had authority to issue his decision. He intended to allow the appeal and to grant planning
permission, and he did so. While an administrative error did occur elsewhere within the
Planning Inspectorate, to confer on the Secretary of State a power to ‘withdraw’ a planning
permission that has been lawfully granted, on the basis of some administrative error at some
stage in the process by a person other than the decision taker cannot, by any stretch of the
imagination, be described as ‘an implicit auxiliary power’ which facilitates the exercise of
any of the powers that are expressly conferred by the Act.”

The court did not therefore have to go further into any claimed withdrawal of an unlawfully granted
decision, but given the approach in the local authority cases and s.284 of the Town and Country Planning
Act 1990 which prevents a challenge to the validity of planning appeal decision except by application to
the High Court an unlawful decision cannot simply be withdrawn. It can, of course, be challenged by a
s.288 application. There may be occasions when a decision is so obviously defective on its face as to not
be a decision: pages may be clearly missing, or it may fail to identify the application or say whether it is
granted or refused.

Community Infrastructure Levy (“CIL”)
R. (on the application of Fox Strategic Land and Property Ltd) v Chorley BC85 concerns the first challenge
to a Community Infrastructure Levy charging schedule. [9]–[32] offer a useful primer on the charge setting
process.
The nature of the exercise is discussed most helpfully at [100]–[107] of Fox. Setting a charge is an

exercise for the local authority to decide a figure within what in practice are fairly broad parameters. The
examiner’s responsibility is to decide whether an appropriate balance has been struck rather than to decide
what figure he would have set (at [106]). In the maze of potential sources of information on viability and
approaches to it, the court did not find any particular decisive matter. Deciding on the appropriate charging
rate was therefore a matter of reaching a judgment having regard to different sources of evidence. In those
circumstances there was less need to reach a firm conclusion on any particular matter. This is different to
litigation—as Lindblom J. pointed out at [107]—but also to many of the issues on planning appeals which
can and need to be decided in a yes or no fashion.

Reasons at the time and after the event
Several issues are arising on reasons. Is the revocation of the duty to give summary reasons for granting
planning permission making any difference to the courts’ approach? How is the duty to give reasons for
Environmental Impact Assessment decisions being applied? What toleration is there of post-decision
explanations in witness statements after R. (on the application of Lanner Parish Council) v Cornwall

84Minister for Immigration v Bhardwaj (2002) HCA 11.
85R. (on the application of Fox Strategic Land and Property Ltd) v Chorley BC [2014] EWHC 1179; [2014] J.P.L. 1152.
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Council?86 In Lanner, a planning officer produced a witness statement explaining how he considered the
planning committee had understood and applied a policy, contradicting the reasons on the decision notice.
Jackson L.J. held:

“63 There is a point of principle here, which is of some importance. Judicial review proceedings
involve challenges to the actions and decisions of public bodies. Such cases generally proceed
on the basis of the primary documents and records, supplemented by any necessary written
evidence (for example, to establish facts relevant to a human rights claim). Oral evidence
is only occasionally taken in judicial review proceedings under Part 54 of the Civil Procedure
Rules : see, for example, R. (Al-Sweady) v Secretary of State for Defence [2009] EWHC
2387 (Admin) at [15]–[29] per Scott Baker L.J., delivering the judgment of the court. This
approach is efficacious and leads to a saving of costs. In judicial review proceedings under
Part 54 the court should be cautious before entering into disputed issues of fact, whose proper
resolution may require oral evidence.

64 Save in exceptional circumstances, a public authority should not be permitted to adduce
evidence which directly contradicts its own official records of what it decided and how its
decisions were reached. In the present case the officer’s report, the minutes of the Planning
Committee meeting and the stated reasons for the grant of planning permission all indicate
a misunderstanding of policy H20. These are official documents upon which members of
the public are entitled to rely. … The Council should not have been permitted to rely upon
evidence which contradicted those official documents. Alternatively, the judge should not
have accepted such evidence in preference to the Council’s own official records.”

Lanner has been relied upon by claimants repeatedly since, with varying degrees of success.
Ioannou v Secretary of State for Communities and Local Government,87 is notable, and quotable, for a

robust reaffirmation by Ouseley J. of the inappropriateness of Inspectors producing witness statements to
expand upon their statutory reasons (at [51]–[53]):

“51. I add that I would strongly discourage the use of witness statements from Inspectors in the
way deployed here. The statutory obligation to give a decision with reasons must be fulfilled
by the decision letter, which then becomes the basis of challenge. There is no provision for
a second letter or for a challenge to it. A witness statement should not be a backdoor second
decision letter. It may reveal further errors of law. In my view, the statement is not admissible,
elucidatory or not.

52. However, if that is wrong, the question whether the statement elucidates or contradicts the
reasoning in the decision letter, and so is admissible or inadmissible on Ermakov principles,
can only be resolved once the decision letter has been construed without it. To the extent
that a court concludes that the reasoning is legally deficient in itself, or shows an error of
law for example in failing to deal with a material consideration, it is difficult to see how the
statement purporting to resolve the issue could ever be merely elucidatory. A witness
statement would also create all the dangers of rationalisation after the event, fitting answers
to omissions into the already set framework of the decision letter, risking demands for the
Inspector to be cross-examined on his statement, and creating suspicions about what had
actually been the reasons, all with the effect of reducing public and professional confidence
in the high quality and integrity of the Inspectorate.

53. Inspectors could be required routinely to producewitness statements when a reasons challenge
was brought or when it was alleged that a material consideration had been overlooked, since

86R. (on the application of Lanner Parish Council) v Cornwall Council [2013] EWCA Civ 1290.
87 Ioannou v Secretary of State for Communities and Local Government [2013] EWHC 3945 (Admin); [2014] J.P.L. 608.
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the challenging advocate would be able to say that, in its absence, there was nothing to
support the argument put forward by counsel for the Secretary of State, when there so easily
could have been, and he must therefore be flying kites of his own devising. This is not the
same as an Inspector giving evidence of fact about what happened before him, which can
carry some of the same risks, but if that is occasionally necessary, it is for very different
reasons.”

Either the reasons are good enough, or they are not.
Asking councillors to produce witness statements explaining why they made certain decisions in

committee was “deplored” by Cranston J. in R. (on the application of Bishop’s Stortford Civic Federation)
v East Hertfordshire DC at [41].88 Similarly, an officer’s view in a witness statement as to whether a
particular decision was perverse was legally irrelevant: R. (on the application of Cherkley Campaign Ltd)
v Mole Valley DC at [53].89

The court’s exercise of discretion
Finally, discretion not to quash is being invoked more frequently in planning cases. The reasons are not
the principle of the approach but judicial understanding of the possibility of different outcomes and the
ancillary nature of some of the grounds of challenge.
In Berkeley v Secretary of State for the Environment, Transport and the Regions (No.1)90 the House of

Lords drew a distinction between the approach to quashing in domestic and European Union cases. Lord
Bingham of Cornhill said at 608:

“Even in a purely domestic context, the discretion of the court to do other than quash the relevant
order or action where such excessive exercise of power is shown is very narrow. In the Community
context, unless a violation is so negligible as to be truly de minimis and the prescribed procedure has
in all essentials been followed, the discretion (if any exists) is narrower still …”

Lord Hoffmann held that it did not matter if an EIA would not have affected the final decision and said:

“Although section 288(5)(b) , in providing that the court ‘may’ quash an ultra vires planning decision,
clearly confers a discretion upon the court, I doubt whether, consistently with its obligations under
European law, the court may exercise that discretion to uphold a planning permission which has been
granted contrary to the provisions of the Directive. To do so would seem to conflict with the duty of
the court under article 10 (ex article 5) of the EC Treaty to ensure fulfilment of the United Kingdom’s
obligations under the Treaty. In classifying a failure to conduct a requisite EIA for the purposes of
section 288 as not merely non-compliance with a relevant requirement but as rendering the grant of
permission ultra vires, the legislature was intending to confine any discretion within the narrowest
possible bounds. It is exceptional even in domestic law for a court to exercise its discretion not to
quash a decision which has been found to be ultra vires: see Glidewell L.J. in Bolton Metropolitan
Borough Council v Secretary of State for the Environment (1990) 61 P & CR 343 at 353 Mr Elvin
was in my opinion right to concede that nothing less than substantial compliance with the Directive
could enable the planning permission in this case to be upheld.”

88R. (on the application of Bishop’s Stortford Civic Federation) v East Hertfordshire DC [2014] EWHC 348 (Admin); [2014] J.P.L. 852.
89R. (on the application of Cherkley Campaign Ltd) v Mole Valley DC [2014] EWCA Civ 567.
90Berkeley v Secretary of State for the Environment, Transport and the Regions (No.1) [2001] 2 A.C. 603.
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Lord Carnwath has been critical of the Berkeley approach for many years: see Bown v Secretary of State
at [47];91R. (on the application of Jones) v Mansfield DC at [59].92 He returned to the topic in Walton v
ScottishMinisters93 at [124]–[140] concluding, in a Strategic Environmental Assessment context (at [139]):

“Where the court is satisfied that the applicant has been able in practice to enjoy the rights conferred
by the European legislation, and where a procedural challenge would fail under domestic law because
the breach has caused no substantial prejudice, I see nothing in principle or authority to require the
courts to adopt a different approachmerely because the procedural requirement arises from a European
rather than a domestic source.”

InWest Kensington Estate Tenants and Residents Association v Hammersmith and Fulham LBC,94 there
had been a failure to produce a post-decision statement following what was otherwise a lawful SEA of a
supplementary planning document (at [204]). Lindblom J. held, having regard to Walton and R. (on the
application of Richardson) v North Yorkshire CC,95 that all that was required was an order that such a
statement be produced (at [205]–[209]). That illustrates the narrow compass of the debate. A procedural
error which does not go to the decision itself will not lead to a quashing, although there may be ancillary
or declaratory relief.96 That was the approach in European law cases following Berkeley and in practice
there has always been little difference between the Berkeley andWalton approaches.
The Court of Justice of the European Union then looked at the issue in the context of the impairment

of a right in standing under art.11 (formerly art.10a) of the EIA Directive97 in Gemeinde Altrip v Land
Rheinland-Pfalz.98 The court said:

“48. … as a matter of principle, in accordance with the aim of giving the public concerned wide
access to justice, that public must be able to invoke any procedural defect in support of an
action challenging the legality of decisions covered by that Directive.

49 Nevertheless, it is unarguable that not every procedural defect will necessarily have
consequences that can possibly affect the purport of such a decision and it cannot, therefore,
be considered to impair the rights of the party pleading it. In that case, it does not appear
that the objective of Directive 85/337 of giving the public concerned wide access to justice
would be compromised if, under the law of a member state, an applicant relying on a defect
of that kind had to be regarded as not having had his rights impaired and, consequently, as
not having standing to challenge that decision.

50 In that regard, it should be borne in mind that article 10a of that Directive leaves the member
states significant discretion to determine what constitutes impairment of a right: see the
Bund für Umwelt case [2011] E.C.R. I-3673 at [55].

51 In those circumstances, it could be permissible for national law not to recognise impairment
of a right within the meaning of sub-paragraph (b) of article 10a of that Directive if it is
established that it is conceivable, in view of the circumstances of the case, that the contested
decision would not have been different without the procedural defect invoked.”

Oxford Diocesan Board v Secretary of State for Communities and Local Government,99 dealt with the
effect of not considering policy. In the High Court there had been a variety of submissions made as to

91Bown v Secretary of State [2003] EWCA Civ 1170.
92R. (on the application of Jones) v Mansfield DC [2003] EWCA Civ 1408; [2004] Env. L.R. 21.
93Walton v Scottish Ministers [2012] UKSC 44; [2013] P.T.S.R. 51.
94West Kensington Estate Tenants and Residents Association v Hammersmith and Fulham LBC [2013] EWHC 2834 (Admin).
95R. (on the application of Richardson) v North Yorkshire CC [2003] EWCA Civ 1860; [2004] 1 W.L.R. 1920.
96 e.g. R. (on the application of Friends of Hethel Ltd) v South Norfolk DC [2009] EWHC 2856 (Admin); [2010] J.P.L. 594.
97Directive 85/337 on the assessment of the effects of certain public and private projects on the environment [1985] OJ L175/40.
98Gemeinde Altrip v Land Rheinland-Pfalz (C-72/12) [2014] P.T.S.R. 311.
99Oxford Diocesan Board v Secretary of State for Communities and Local Government [2013] EWCA Civ 1718; [2014] J.P.L. 530.
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whether aMinisterial Statement had been omitted from the Department’s consideration, whether it applied
to the appeal and its status in the hierarchy.100 Lang J. had held quite briefly (at [31]):

“I cannot rule out the possibility that it could have made a difference.”

The Court of Appeal held that it could not have made a difference. Sullivan L.J. said (at [8]):

“It is not enough to say that a policy document was a material consideration which the decision taker
should have taken into account, unless there is some rational basis for concluding that the policy
document might have led the decision taker to reach a different conclusion. There is no such basis
in the present case; indeed, the reverse is the case.”

Where a potential material policy has been overlooked, there is a need to identify in what respect it may
have added to the case against the decision which was reached, for example, by changing a policy approach,
adding a new factor or giving a particular point greater or lesser weight.
Developers should not feel any confidence that building out the scheme in the face of legal proceedings

would provide any protection against a quashing order. In R. (on the application of Holder) v Gedling
BC,101 the farmers proposing to erect a wind turbine ordered the turbine and began construction after the
High Court had ruled in their favour but whilst an appeal was underway. The Court of Appeal quashed
the permission. Maurice Kay L.J. held (at [31]):

“Whilst I accept that the consequences of quashing the permission would be detrimental and damaging
to Mr and Mrs Charles-Jones, I find these submissions to be wholly unpersuasive. They were not
compelled to proceed as they did. They chose to and must be assumed to have appreciated the risks.
Planning permission is not simply a private matter. It is a decision of a public authority in discharge
of statutory obligations the purpose of which is to serve the public interest: see R. (Tata Steel UK
Ltd) v Newport City Council [2010] EWCA Civ 1626, at [13]–[15], per Carnwath L.J. The present
case is a world away from the sort of legitimate expectation which resulted in a discretionary refusal
of relief in R. (Majed) v London Borough of Camden [2009] EWCA Civ 1029 … I can see no good
reason why this successful appeal establishing the legal invalidity of the planning permission should
leave the appellant without the normal fruits of such success. I would not expect the Council to take
enforcement proceedings in advance of reconsideration by the Planning Committee, but if that
reconsideration were to be adverse to Mr and Mrs Charles-Jones, they would only have themselves
to blame for their precipitate action.”

Remitting development plans
For statutory applications and appeals to the High Court, the remedies available to the court are set out in
the planning legislation. The court does not have the full range of judicial review remedies available to
it. Historically, if a development plan was found to be unlawful then the court’s only remedy was to quash
in whole or in part.102 This inflexibility has been a source of concern to the courts.103 By the Planning Act
2008, s.113 of the Planning and Compulsory Purchase Act 2004 was amended to allow the court to remit
the plan or part of it to the decision maker. This would allow the plan process to go back specified steps,
rather than have to start all over again. This power has been used on several occasions. In Heard v
Broadland DC,104 Ouseley J. ruled that the inclusion of the North East Growth Triangle, involving up to

100Oxford Diocesan Board v Secretary of State for Communities and Local Government [2013] EWHC 802 (Admin); [2013] J.P.L. 1285.
101R. (on the application of Holder) v Gedling BC [2014] EWCA Civ 599; [2014] J.P.L. 1087.
102 See Town and Country Planning Act 1990 s.287 and s Planning and Compulsory Purchase Act 2004 s.113 (as originally enacted).
103 See, e.g. Buxton L.J.’s comments in First Corporate Shipping Ltd (t/a Bristol Port Co) v North Somerset CC [2001] EWCA Civ 693; [2002]

P.L.C.R. 7 at [38].
104Heard v Broadland DC [2012] EWHC 344 (Admin); [2012] Env. L.R. 23.
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9,000 houses and commercial development, in the Greater Norwich Joint Core Strategy was unlawful
because of a failure to consider reasonable alternatives under Strategic Environmental Assessment. He
remitted the relevant parts of the plan on April 25, 2012. Following a further consultation and examination,
the Joint Core Strategy was adopted, with various main modifications, on January 10, 2014.
Remission was also ordered in University of Bristol v North Somerset CC.105 The housing requirements

of the core strategy had been found unlawful because of a failure to give adequate and intelligible reasons
for accepting that there was sufficient allowance for latent demand. In a detailed addendum judgment on
March 7, 2013, Judge Alice Robinson remitted nine of the core strategy policies. At the present time the
core strategy is back in examination, with the Council having proposed to increase the housing requirement
from 14,000 (2006–2026) in the adopted plan to 17,130 at the start of the new examination and to a further
height of 20,985.106 There is likely to be a delay in the resumption of the examination.
Both of these cases have involved huge numbers of dwellings and the desirability, if practicable, of

remission rather than quashing is obvious. They are the more difficult types of issue to remit—unlike the
future of a small site.
In Heard, the remission appears to have saved some time over a modification to the core strategy, but

it remains to be seen whether remission works given the scale of changes now proposed inNorth Somerset.

The effect of the Planning Court
The rules and practice direction changes for the Planning Court are covered in Simon Ricketts’ paper. I
want to add a few observations on how it is operating.
There were two essential challenges for the High Court in dealing with planning cases: speed of

determination and the quality of decision-making. To take speed first, the delays in the Administrative
Court in London prior to 2012 were horrendous. A commonplace example is the stately progress ofNewlyn
Dean v Secretary of State for Communities and Local Government.107 Enforcement notice appeals had
been determined by an Inspector on April 16, 2010. Various of these were challenged within the 28-day
period by a s.289 appeal. Permission to appeal was granted at an oral hearing on January 19, 2011 and
the substantive appeal heard on July 12, 2012, with judgment handed down over three months later. There
were no unusual factors in the High Court case. Section 288 applications would routinely take over a year
to be determined. It must be remembered that these periods were down to the court’s workload and capacity.
The rules for s.288 applications are highly efficient judicial review procedures could be quicker, but these
have not historically delayed cases. It has been rare for parties to seek to formally stay or informally delay
a planning challenge in the High Court. The loss of a hearing date because of a party’s act, such as the
late production of evidence, has been exceptional.
The opening up of the Regional Administrative Court led to much faster decision-making out of London,

but brought into relief the second concern, which was the quality of decision-making. When strenuous
efforts were made to reduce the backlog in the Administrative Court in general, and planning work in
particular, cases were being put in front of judges with little, if any, real public law experience and mostly
no planning experience whatsoever. Government’s concern was that such cases took longer to hear. There
is some truth in that, but not enough to materially affect listing. Of course, judges are intelligent and
capable of listening and understanding what is explained to them, but the difficulty of getting the decision
right must not be underestimated. If two or more parties are taking a case to a substantive hearing in the

105University of Bristol v North Somerset CC [2013] EWHC 231 (Admin); [2013] J.P.L. 940.
106 Inspector’s letter to North Somerset CC, August 12, 2014 at http://www.n-somerset.gov.uk/Environment/Planning_policy_and-research

/localplanning/Documents/Core%20Strategy/Core%20strategy%20re-examination/Inspector’s%20response%20to%20NSC%20letter%2012%20August
%202014%20(pdf).pdf. [Accessed October 13, 2014.]

107Newlyn Dean v Secretary of State for Communities and Local Government [2014] EWCA Civ 193.
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High Court then there should be something to be said for each side, absent a major miscalculation or
desperation.
There have been few surprises amongst the judges sitting in the Planning Court. They have for the most

part been High Court judges with substantial planning or public law expertise, or deputies with planning
experience in practice.
The strict timetables for the disposal of cases applies only to significant planning cases, but virtually

all cases have been treated as significant. Few cases appear to be missing the deadlines, which include
final disposal in the High Court within six months of the proceedings being commenced.
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